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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DAVID EUGENE BOWEN,
Defendant-Appellant.

NO. 44126
Kootenai County Case No.
CR-2006-26313

RESPONDENT'S BRIEF

Issue
Has Bowen failed to establish that the district court abused its discretion, either
by revoking his probation, or by denying his Rule 35 motion for reduction of his unified
sentence of life, with three years fixed, imposed following his guilty plea to sexual
battery of a child 16 years of age?

Bowen Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Bowen sexually abused his 16-year-old daughter, B.B., his 13-year-old son, N.B.,
and his nine-year-old daughter, C.B., on an ongoing basis over a period of five to eight
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years. (PSI, pp.31-32, 84. 1) He had oral and anal sex with B.B. when she was between
the ages of eight and 16 years old, coercing her into cooperating by threatening to leave
their family and/or “go to a whore” if she did not permit the abuse. (PSI, pp.31, 50, 5457, 84.) B.B. reported the abuse to police when she was approximately nine years old;
however, Bowen claimed B.B. was “delusional” and stated that he “had many friends
who supported him and the charges were eventually dismissed.” (PSI, pp.32, 53, 5556, 72, 85-86.) Bowen sexually abused his younger daughter, C.B., when she was
between the ages of four and nine years old.

(PSI, pp.31, 57.)

Bowen digitally

penetrated C.B.’s vagina, had her perform oral sex on him, and anally raped her. (PSI,
pp.31, 49-50, 56-57.) Bowen also showed pornography to, and masturbated in front of,
his two daughters and his son, N.B. (who was between the ages of 10 and 13 years
old). (PSI, pp.31, 56, 67-70, 84.) While Bowen was masturbating, he would instruct
N.B. to masturbate also, which N.B. did. (PSI, pp.68-69, 84.) At times, Bowen sexually
abused his daughters in the presence of his son, who “was encouraged to touch [B.B.’s]
breasts and to masturbate himself.” (PSI, pp.31, 54, 56, 66-68.) Bowen instructed his
children not to disclose the abuse, telling them that if they did so they would “lose the
house,” and/or that it would “destroy” their family and the children would never see their
mother again. (PSI, pp.61, 63-64, 71-72.)
The state charged Bowen with eight counts of lewd conduct with a minor under
16 and one count of sexual battery of a minor 16 years of age.

1

(R., pp.54-58.)

PSI page numbers correspond with the page numbers of the electronic file “David
Bowen Sealed.pdf.”
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Pursuant to a plea agreement, Bowen pled guilty to sexual battery of a child 16 years of
age and to a reduced charge of sexual abuse of children under the age of 16; the state
dismissed the remaining charges and a separate case in which Bowen was charged
with sexually offending against children; and the parties stipulated to concurrent unified
sentences of life, with three years fixed, for sexual battery of a child 16 years of age
(Count I) and seven years, with three years fixed, for sexual abuse of children under the
age of 16 (Count II), and also agreed that Bowen would be placed on probation (for life)
for Count I only. 2 (R., pp.179-82, 200-07; PSI, pp.33, 39.) The district court followed
the plea agreement and imposed the agreed-upon concurrent unified sentences of life,
with three years fixed, for Count I, and seven years, with three years fixed, for Count II, 3
and – as to Count I only – suspended the sentence and placed Bowen on supervised
probation for life. (R., pp.217-25.)
Bowen subsequently topped out his sentence for Count II and was released on
probation for Count I on October 21, 2014. (R., p.230.) Within a month of his release
on probation, Bowen violated the conditions of his probation by purchasing and viewing
a pornography channel (“during the months of October and/or November 2014”). (R.,
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At sentencing, the district court declined to follow the original plea agreement as to a
nine-year indeterminate portion of the sentence for Count I. (R., p.198.) Following a
continuance, the parties signed an amended plea agreement in which they stipulated to
life for the indeterminate portion of the sentence for Count I. (R., pp.200-07.)
3
On appeal, Bowen states that the district court retained jurisdiction on Count II and
that Bowen completed the rider program; however, according to the court minutes of the
sentencing hearing and the judgment of conviction, the court committed Bowen to the
Department of Correction on Count II and “reserve[d] jurisdiction” for up to 180 days
only for the purpose of determining restitution. (Appellant’s brief, pp.1, 3; R., pp.202-03,
219-20.)
3

pp.228-29.) During the same time frame, he – having been granted permission to ride
the bus “only for employment and essential needs” – began riding the “CitiLink bus
more than needed” to look “for minors on the bus that looked like one of his daughters
that he molested.” (R., pp.230, 233-34.) Bowen admitted to his probation officer that he
had spent his seven years of incarceration “having sexual fantasies of minor children,”
including “his own children’s victimization and the victimization of the children of his
cellmate,” and that “sexual fantasies and masturbation to incest and child sexual abuse
occupied his time while incarcerated.” (R., p.230.) He “continued those fantasies after
he was released into the community” and admitted “numerous times masturbating to
deviant sexual fantasies to include fantasies of his children … despite being directed
numerous time no to do so.” (R., pp.230, 233.)
Although Bowen told his probation officer, during his “initial intake,” “that he was
not a threat to the community, as he was only interested in incest and the idea of
incest,” it was later determined – via polygraph disclosures and his behavior while on
probation – that he actually harbored “many sexual deviances, to include, stalking,
voyeurism and bestiality, and sexual fantasies of numerous females 13-18 that were not
family members.” (R., p.230.) Bowen admitted, while on probation (and in violation of
his sex offender treatment contract), “to having sexual fantasies of children getting off
the school bus,” to intentionally going to drive-through fast food restaurants to see
minors and then “going home to masturbate to thoughts of those minors,” and to having
fantasies involving minor females at his church and “of incest of church men with their
daughters,” and that, “[a]fter being aroused by unsuspecting church members or their
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children, [he] would retreat into the men’s restroom of the church for masturbation
purposes.” (R., pp.230, 234.)
Throughout the year that he was on probation in the community, Bowen also
violated the conditions of his probation by accessing the internet and placing “his
personal profile in E-Harmony, Our Time, OK Cupid, Christian Mingle, Match.com and
LDS Singles”; participating in “sexually oriented phone conversations,” “‘sexting’ and
phone sex with women he met on a dating hotline, Live Links”; engaging in frottage;
having “indirect contact with his victims and [keeping] track of them through his family
and their mother”; actively seeking out, having contact with, and grooming minors;
“‘loitering at the library’ in hopes of meeting up with girls ages 14 to 18 years old”; being
“discharged unsuccessfully from the sex offender treatment program at Riverside
Counseling … for violating the treatment contract”; being deceptive “with all four
polygraphs – by 2 different administrators”; frequenting a Walmart store “to see if [a
sales girl between the ages of 16 and 18] was working” and “seek[ing] her out to ask for
help”; “having pizza delivered to his home once a week in hopes that a particular
delivery girl, also between 16 and 18 years of age would deliver the pizza” and then
giving her “large tips in hopes that [ ] she would ask him for his phone number. …
Bowen admitted ‘if given the opportunity he would participate in phone sex with the
above mentioned minor females, and possibly sexual intercourse, depending on the
situation and the mood he was in.” (R., pp.228-30, 233-34.)
Bowen admitted the majority of the probation violation allegations and, following
an evidentiary hearing, the district court found that the remaining three allegations were
proven. (R., pp.331-36.) The district court subsequently revoked Bowen’s probation
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and ordered the underlying sentence executed. (R., pp.341-43.) Bowen filed a notice
of appeal timely from the district court’s order revoking probation. (R., pp.346-50.) He
also filed a timely Rule 35 motion for a reduction of sentence, which the district court
denied. (R., pp.344-45; Order Denying Rule 35 (Augmentation).)
Bowen asserts that the district court abused its discretion by revoking his
probation because he admitted some of the probation violation allegations, he claims he
“was open and honest with his probation officer” despite the fact that he failed “each
and every” polygraph test while on probation, he maintained employment while on
probation and his employer wrote a letter of support and was willing to rehire him, he
had “crisis support” from church members and a treatment plan lined up, and he
participated in individual mental health counseling – as required by his sex offender
treatment provider – at ACES for the last four months of his probation, during which he
addressed his depression and anxiety, anger issues, and “ability to maintain a healthy
relationship.” 4 (Appellant’s brief, pp.4-8; R., pp.229-30, 233; 3/8/16 Letter from Jared
Stone

(Augmentation);

6/15/15

ACES

Comprehensive

Diagnostic

Assessment

(Augmentation); 10/16/15 ACES Psychotherapy Treatment Plan (Augmentation).)
Bowen has failed to establish an abuse of discretion.

4

Although Bowen states that he was “only” discharged from mental health counseling at
ACES “because he was incarcerated with no release date,” it is noteworthy that ACES
was not Bowen’s sexual offender treatment provider; rather, he was receiving sexual
offender treatment at Riverside Counseling – from which he was terminated in October
2015 for repeatedly violating the terms of his treatment contract. (R., pp.228, 233-34.)
Furthermore, one of his numerous contract violations was the result of Bowen speaking
to his prior “female therapist about sexual issues to the point of making her feel
uncomfortable (wasn’t referred for sexual issues, was referred for mental health issues)
and terminating services with him.” (R., p.233 (parenthetical notation original).)
6

“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to revoke probation lies within the sound discretion of the district court.
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v.
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When deciding whether to
revoke probation, the district court must consider “whether the probation [was] achieving
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen,
122 Idaho at 1022, 842 P.2d at 701.
At the disposition hearing for Bowen’s probation violation, the state addressed
Bowen’s abysmal performance on community supervision, his utter failure to adhere to
the sex offender treatment contract, and the great danger he presents to society.
(3/29/16 Tr., p.59, L.5 – p.60, L.17 (Appendix A).)

The district court subsequently

articulated the correct legal standards applicable to its decision and also set forth its
reasons for revoking Bowen’s probation and ordering the underlying sentence executed.
(3/29/16 Tr., p.68, L.20 – p.74, L.12; p.75, Ls.11-22 (Appendix B).) The state submits
that Bowen has failed to establish an abuse of discretion, for reasons more fully set
forth in the attached excerpts of the disposition hearing transcript, which the state
adopts as its argument on appeal. (Appendices A and B.)
Bowen next asserts that the district court abused its discretion by denying his
Rule 35 motion for a reduction of sentence in light of his reiterations that he maintained
employment while he was on probation and was willing to participate in the rider
program, and because, he again claims, he “was honest with the people he was
reporting to and followed the law when he was out on probation.” (Appellant’s brief,
pp.8-9.) There are two reasons why Bowen’s argument fails. First, Bowen requested
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the sentence he received and is therefore precluded by the invited error doctrine from
challenging the sentence on appeal. Second, Bowen has failed to establish any basis
for reversal of the district court’s order denying his Rule 35 request for leniency.
A party is estopped, under the doctrine of invited error, from complaining that a
ruling or action of the trial court that the party invited, consented to or acquiesced in was
error. State v. Carlson, 134 Idaho 389, 402, 3 P.3d 67, 80 (Ct. App. 2000). The
purpose of the invited error doctrine is to prevent a party who “caused or played an
important role in prompting a trial court” to take a particular action from “later
challenging that decision on appeal.” State v. Blake, 133 Idaho 237, 240, 985 P.2d 117,
120 (1999). This doctrine applies to sentencing decisions as well as to rulings during
trial. State v. Leyva, 117 Idaho 462, 465, 788 P.2d 864, 867 (Ct. App. 1990).
As part of the (amended) plea agreement, Bowen stipulated to a unified sentence
of life, with three years fixed, for sexual battery of a child 16 years of age. (R., pp.20007.) The district court followed the plea agreement and imposed the recommended
sentence. (R., pp.217-21.) Because Bowen received the very sentence he requested
at sentencing, he cannot claim on appeal that it is excessive or that the district court
abused its discretion by declining to reduce his sentence. Therefore, Bowen’s claim of
an abuse of sentencing discretion is barred by the doctrine of invited error.
Even if this Bowen’s claim were not barred by the invited error doctrine, he has
still failed to establish any basis for reversal of the district court’s order denying his Rule
35 motion. In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the
Idaho Supreme Court observed that a Rule 35 motion “does not function as an appeal
of a sentence.” The Court noted that where a sentence is within statutory limits, a Rule
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35 motion is merely a request for leniency, which is reviewed for an abuse of discretion.
Id. Thus, “[w]hen presenting a Rule 35 motion, the defendant must show that the
sentence is excessive in light of new or additional information subsequently provided to
the district court in support of the Rule 35 motion.” Id. Absent the presentation of new
evidence, “[a]n appeal from the denial of a Rule 35 motion cannot be used as a vehicle
to review the underlying sentence.” Id. Accord State v. Adair, 145 Idaho 514, 516, 181
P.3d 440, 442 (2008).
Bowen did not appeal the judgment of conviction in this case, and he failed to
provide any new information in support of his Rule 35 request for leniency. On appeal,
he merely reiterates that he maintained employment while on probation, that he was
willing to participate in the rider program, and that, he claims, he “was honest with the
people he was reporting to and followed the law when he was out on probation.”
(Appellant’s brief, p.9.) All of this information was before the district court at the time of
the probation violation disposition hearing and, as such, was not new information in
support of Bowen’s Rule 35 motion. (2/19/16 Letter from Bob Lowry (Augmentation);
2/24/16 Tr., p.50, L.1 – p.53, L.23; 3/29/16 Tr., p.57, L.22 – p.58, L.20; p.61, L.1 – p.62,
L.15; p.64, L.25 – p.65, L.21; p.67, Ls.6-9.)

Because Bowen presented no new

evidence in support of his Rule 35 motion, he failed to demonstrate in the motion that
his sentence was excessive. Having failed to make such a showing, he has failed to
establish any basis for reversal of the district court’s order denying his Rule 35 motion
for a reduction of sentence.
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Conclusion
The state respectfully requests this Court to affirm the district court’s orders
revoking Bowen’s probation and denying his Rule 35 motion for a reduction of sentence.

DATED this 17th day of January, 2017.

__/s/_Lori A. Fleming __________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of January, 2017, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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1 know.
2
3
4

S
6
7

8
9

10
11

oo you understand that procedure?

THE DEFENDANT: Yes, 1 do.
THE COURT: ()l(ay. State's recOfflfflendations,
Mr. wh1taker?
MR. WHrTAJ<ER: Your Honor, the State -- I
believe it would be an abrogat;on of my duty if I
reco11111ended anything other than i•position of a prison
sentence. Mr , Bowen represents a ticking t ime botllb to
this co111111unity. The allegations, which were denied and
then proven up at the ev1dentiary hearing, are
di,turbing to say the least, Judge. I prosecute·· part

12 of rry duties is prosecuting sex offenders. So•e of the
13 conduct by Mr. Bowen that I've seen is SOffle of the most
14 d1sturb1ng behavior that I've seen. Not -- forget the
lS fact that he IIIO1ested h1 s own chi 1dren , did a bunch of
16 timt, and then he comes out, and he ju1111)s right back
17 into grooming behavior, frottage and just -- viewing
18 pornography and everything that you' re not supposed to
19 do when you're on sex offender probation he has done.
20
21
22
23
24
25

""d the goal here that -- the court has the
Taohf11 factors in mind right now I know as it does at
the ti111e of sentencing, and the nullber one factor is
protection of society, and Mr. aowen has 111ade it plainly
cl ear that he cannot be supervised in the c0111111unity,
that he represents I believe the ultimate threat to

1 continue to be in their presence.

61
For instance, as you

2 heard Bob Lowry testify, my client was a star employee.
3 He showed up. He was dependable and he would be hired
4 back despite knowing all of what my client has been
5 found guilty of and has been sentenced on. He is a

6 welcOffle employee.
Further, 1n regard to the ACES termination and
8 discharge, that discharge was based on the fact that my
9 client did go into custody. I believe that opportunity
10 for hi m to return to DBT would be available . As you saw
11 in that letter dated March 8th, 2016, again in line with
12 the theme that I've encountered, he participated 1n
13 individual s ervi ces on July 6, 2015 and met for weekly
14 appointments through NOvember 9th of 201S. His arrest
15 was on November 9th . curing that four-month period
16 where he received services he only missed one
17 appointment due to conflicting schedul e needs, so this
18 is an individual agai n that' s participating, and we know
19 where he is, and one of the most primary thi ngs based on
20 the sex offender registration laws, sex offender
21 treatment, the agrt1ements that bind my client to
7

22 probation and to I.D.o.c. is, nu11ber one, knowing whe re
23 he is, number twO, being abl e to manage any issues with
24 a sex offender and that's through polygraphs, through
25 treatment, all of those things.

My

client did all of

60

1 children in this coim,unity, and I believe that society
2 as a who1e expects peop1e who are sexua1 predators,
3 which Mr. Bowen is, to spend ti 11e 1n prison, and so I
4 don't think there's any other option .
S
MS. Howard, it looks like, worked with him
6 extensively and tried to get him going on the right
7 track, and he just kept getting worse, and so I
8 respectfully ask that the court impose the prison
9 sentence on him and place some conditions, whatever the
10 court dHms appropriate, on his potential parole again.
11 I find it disturbing that he's even out in the c0111nunity
12 right now, but I am going to ask you to impose his
13 prison sentence and send him down . I don't think that
14 the C011111Unity works for him, and I think that he needs
1S to be locked up for as long as possible, so I'm
16 reco11111ending imposition of a prison sentence. Thank
17
18
19
20
21
22
23

you.
THE

COURT:

Thank you, Mr. Whitaker.

""d

Ms. Howe.

MS. KOWE: Thank you, Your HOnor. Your Honor,
one recurring theme that I've COffle across throughout my
course of working w1th Mr. Bowen and talking to
individuals, col lateral contacts of Mr. Bowen has fairly
24 consistently been that he shows up, he engages, people
25 know where he is, and that they're willing to have hi•
62
1 those things.
2
one of the failures in managing sex offenders
3 is that if there are thoughts or if there are issues ,

4 being honest doesn't necessarily always pay off. It
S comes back to haunt them. I'm not saying that Mr. Bowen
6 should be made any excuses on that, but I don't see
7 anywhere in here where he's just completely flat-out
8 j ust saying none of this ever, ever happened, and in
9 fact, on September 28th as I review the PO notes, a lot
10 of the things that callle up during the probation
11 violation hearing that were of concern to the court, as
12 I read these notes from September 28, I read that most
13 of the conce rns were from six months ago and -- with the
14 exception of flirting with a girl from walmart and a
15 pizza delivery person.
He has not accessed the Internet for almost a
16
17 year and the sue w1th porn . with that, it goes on to
18 say my client's to stop masturbating completely and
19 treat it as an addiction. Part of that -- so that
20 started on Septent>er 28th. My client, hued on
21 conversations with him, worked towards that goal because
22 that goal meant for him access to being -· address his
23 spiritual needs, being able to go back to church and
24 worshi p.
2S
Again coming back t o the original th11111e that I

'--------- - - -- - - - - - - - -- - - -----''----------·-- -·- - - - - - - - - - - - -----'
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1 has agreed to be a crisis support line for me. Bishop
2 Duffy visited me in jail 11are than once and told me I
3 could attertd h1s ward with an approved chaperone. My
4 parents, Bruce and Leah Bowen, are both very supportive
Sand helpful for me. They want to see 111e succeed on
6 probation. I have a full-time job waiting for me with
7 western Transport in ch11co, Idaho. My boss is Bob
8 Lowry. He is flexible with ary work schedule so I can
9 auend group therapy and counseling. My approved
10 residence is 204 East Garden Avenue, Apartment Nullher 2,
11 Coeur d'Alene, Idaho.
12
Your Honor, during ary time in prison I
13 received thirteen certificates of CQfflPletion for group
14 prograllls and classes that I participated in. I went to
15 a sex offender treatment group in Boise at 1cc. I
16 C0111Pleted it successfully. I didn't feel that it helped
17 me as much as it could have because for safety reasons
18 we were told not to talk abOllt our crime in group. Whan
19 I got out of prison I attended an approved sex offender
20 treatmant progra11 . The progru is very thorough and
21 specifically addressed my crime , my addictions and my
22 rehabilitation. I soon realized that this progra,11 was
23 working for me. unfortunately, I was still battling my
24 addictions and previous devhnt behaviors. After
25 approximately six months in the program I decided to

l

2
3

4
5
6
7

8
9

10
l1

12
13
14
15
16
17
18
19
20
21
22

23

69
sentenc• not to exceed 1i fe. The other sentence, count
II, that's been taken care of. I don't have
jurisdiction on that count an)'ll!Ore.
I'm giving you credit for 178 days time
served. That's the current calculation on count 1.
count II it hasn't changed. When I last calculated that
it was 2,555 days credit time served. You have 42 days
froai today's date to appeal this dec1s1on, and if you
have any question about your appellate rights, talk to
Ms . HOwe before you leave the courtroom here today.
I need to give you the reasons for 11y decision
why I'm not willing to consider probation, why I'm not
willing to consider a second retained jurisdiction.
Your underlying crime many years ago was very disturbing
on several levels. It took place over a long period of
t i me. It involved grooming behavior. It involved
threats to your victim to keep your scheme going, and I
appreciated the severity of your crimes and your·- and
what you'd done to your victims, and that's why I sent
you to prison for four years fixed, three years
indetenainate, and I don't know the raasons why you
weren't able to get out at the end of your ffl<ed portion
of your sentence, but you wound up topping out your

24 sentence.
Within a couple of months of making -- of
2S

68
l take Ill)' recovery seriously. I went to DBT counseling.
2 I learned to set boundaries in r,ry life. I also learned
3 a haa1thy way to think and make ded s ions.
4
Last week of septl!!llber 2014 I had a meeting
5 with Marla HQward, IIIY probation officer. She told me to
6 stop masturbating. she said that she had to do that
7 with some of her caseload. I did what she told me to
8 do. It was difficult for me , but I did stop. Di.Iring
9 that 11eet1ng we discussed me going to church. Marla
10 told a,e that if I could stop masturbating for one month,
11 then I could attend church with an approved chaperone.
12 I'm happy to say that masturbation is no longer an issue
13 for me. I know now that this was an addiction that I
14 needed to overcolllll. In order for me to become a
15 productive me•ber of the c0111111Unity I needed to stop
16 that. 1•11 not fooling myself. I know I have a long
17 hard road ahead of ffl8. Your Honor, I &111 willing to
18 accept whatever I need to do to better myself. Thank
19 you for your time.
20
THE COURT: All right. Thank you, sir.
21 Mr. Rawson, I am going to impcse the -· not Mr. Rawson.
22 1'01 sorry, Mr. Bowen. Mr . Rawson's case is next. I am
23 going to impose your sentence on count I, sexual battery
24 of a child sixteen years of age, and that was three
25 years fixed, an indeten111nate life sentence, total
70

1 topping out and then having count I come back into play

2 and a lifetime probation with me, you started violating
3 your probation in very significant ways and- · and very

4 disturbing ways.

I appreciate that you have people in

S the colllfflunity like Bob Lowry that are willing to support

6 you, people like your bishops, and that's not uncommon
7 for a person with a sex offense for the111 to be otherwise

8 completely law-abiding citizens to have a lot of people
9 support them, and that's both a good and a bad thing.
10 It's good that you have support, but it shows that
11 you're manipulative, that you can turn it on and turn it
12 off whenever you want to, and what I mean by that is I
13 doubt very much that Mr. Lowry or either one of your two
14 bishops would write a letter of suppcrt or in any way
15 support you if they knew the following frOII the official
16 version of your underlying crime.
17
I'll j ust read it verbatim. Quote, On
18 December 7th, 2006, law enforcement began their
19 investigation into the instant offense where the victim,
20 Brittany Bowen, was having anal and oral sex with the
21 defendant, her father David Bowen. lit• defendant
22 employed the threat to seek out sexual acts with a whore
23 if she did not perfonn sexual acts upon him or in
24 allowing sexual actions by hi11 upcn her. AS the
25 investigation progressed, it was found that the
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1
2
3
4
5
6
7
8
9
10
12
13
14
lS
16
17
18
19
20
21
22
23
24
2S

defendant was also having his then nine-year-old
daughter, Chantelle, engage 1n oral COl)Ulat1on between
she and her father, the defendant. David Bowen also had
Chantelle riasturbate him at times with his
thirteen-year-old son and sixteen-year-old daughter
Brittany Bowen present 1n the Sllllle rooa. T111s type of
sexual conduct was also between the defendant and
Brittany BOWen with the other siblings present, end of
quote, and that's what l mean by manipulation , threats,
grooming . You ' re able to convince other people in our
co11111uni ty that you• re not this way, that you• re
something else, but you haven't convinced Me of that.
I don• t know what the Department of
Corrections did 1n the seven years that you were in
prison on count II. I don't know what the thirteen
certificates are for. I get it that i f you topped out
on your sentence, then they have to let you out and then
It comes back to •e and my terms and conditions of
probation and supervision by Ms . Howard.
one of the things that you're being violated
for is your addiction to pornogr1111hy, and here ' s what
you said on Page 4 of your pre-sentence report. Quote,
coabined with the pornography, I couldn't stop myself
and i t became what it is today, end of quote. well,
that's l>tlat apparently you were saying alfflOSt a decade
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working and seek her out to ask for help. He also
admitted to having pizza delivered to his hOlle once a
week in hopes that a particular delivery girl also
between sixteen and eighteen years of age would deliver
the pizza. If she did, he would give her large tips fn
hopes that she would ask him for his phone number. It
was noted in the polygraph dated September 20th, 2015,
that Mr. Bowen admitted. quote, if given the
opportunity, he would participate in phone sex with the
above-mentioned minor females and possibly sexual

11
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ll intercourse depending on the situation and the 110od he
12 was in, end of quote. while offenders with sex cri111es
13
l4
lS
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are proh1 bi ted from frequenting fast food res tau rants,
Mr. aowen has done so repeatedly. Pub1i c 1i brari es are
also prohibited. However, Mr. Bowen admitted to hanging
out at the l i brary accessing the 1nteN1et and loitering
in hopes of meeting up with girls between the ages of
fourteen and eighteen, end of quote .
Ms . Howard hasn't testified here today, and
her Report of Probation violation doesn't come up with a
specific reco-ndation. She, quote, was choosing to
leave the 11\Atter to the sound direction -- discretion of
the court, end of quote, but right above that paragraph
it reads, quote, Given his criminal history, it's very
doubtful Mr. 8owen is safe to be in this or any other

Pages 71 to 74
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1 ago got you into doing the despicable things that you
2 were doing with your own children, and I'm sure
3 Ms . Howard was cognizant of that fact l>tlen she
4 prohibited you, as are all people on her caseload, from
5 looking at pornography. You still chose to violate
6 that. I don't think there is any hope for me to keep
7 you safe here in our com,unity.
8
'The probation violation at the bottOII of Page
9 3, and again I'm just -- I'm going to read it into the
10 record so that my thoughts are here i n detail in the
11 event that you appeal this and also so that ~ou know for
12 the next several years minimun l>tly you're in the state
13 penitentiary. Quote, within two months of his release,
14 in spite of the restrictions of the court and the
15 oepart111ent of correction , Mr. aowen began viewing
16 pornography in his 1110tel room at the Budget saver. It
17 was also during this time that he would ride the
18 Citylink bus 11are than needed, hoping to see two
19 specific minor fetAAles because one had reminded hi11 of
20 his daughter, Brittany, and she beca111e the object of his
21 sexual fatotasies. Mr. Bowen was granted perm1ss1on to
22 ride the bus only for emploY11ent and essential needs.
23 Mare recently, Mr. Bowen also became smitten with a
24 sales g1 rl between the age of sixteen and eighteen at
25 walNrt and would return to the store to see if she was
74
l con111unity, end of quote, and I agree completely with
2 that state•ent. I don't see how after seven years in
3 the state penitentiary where they're working on your sex
S
6
7
8
g
10

offender issues and then th• months that you've been out
prior to your arrest where you had the opportunity to
deal with those issues and failed miserably, I don't see
how a rider can help you. Even if they kept you there
for 365 days, I don't see that. You've spent seven
years, and apparently nothing changed. I can't put you
on probation in good conscience. I can ' t -- I think it

l1
12
13
14
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would be a waste of resources and an absolute exercise
in futility to retain jurisdiction, so I'm not going to.
You do need to know you've got 42 days to
appeal, so again, tal k to Ms. HoWe . we'll 111ake a jury
room available if you want to talk to her after the
hearing. Anything further on behalf of the plaintiff?

17
18
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MR. WHITAKER: No, Your Honor.
THE COURT: on behalf of the defense?
MS, HOWE:: Just briefly, Your Hooor, in order
to make a record for my client. In regard to the
paragraph on the report of violation Page 3, I believe
there was testimony that it was not clear the age of the
person at walnaart where it says sixteen and eighteen,
between that age. Also i n regard to the pizza delivery,
I do believe there was testi110ny that the person was at

4
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l least eigllteen years of age, and that was during the
2 probation violation hearing that was before the court.
3 In regard to the opportunity to participate in phone
4 sex, there was no t esti111011y in regard to that issue at
5 the probation violation, and so I would ask that that
6 just be noted for the record. I understand the Court
7 has read that, but again I would like to note that for
8 the record that those things mentioned were not
9 supported by evidence during the probation violation
10 hearing. Thank you.
11
TllE COURT: No, I appreciate that
12 clarification, and nry understanding of the agas was it
13 was your client' s understanding of the ages, and that 's
14 reall y what's par11110unt. The fact that he apparently
15 di dn • t have sex with a.nybody of those apparent ages is a
16 good thing I guess, but the fact that he was engaging in
17 groOffling behavior with those who11 he thought to b• that
18 age is especial l y distur bing, and given the nature of
19 his cri111e and various prohibitions, the fact that he
20 would be engaged in grooming behavior with any person of
21 any age is 1110re than -- more than disturbing, but I do
22 appreciate you pointing those things out. All right.
23
(Natter adjourned)
24
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